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INTRODUCTION: THE MORAL DEMANDS
OF COMMERCIAL SPEECH
Andrew Koppelman*

A pupil from whom nothing is ever demanded which he cannot do,
never does all he can.
—John Stuart Mill1
When the Supreme Court and free speech scholars cite John Stuart Mill, they
generally have in mind Chapter Two of On Liberty,2 which argues that the clash of
ideas will lead us to truth.3 As the Supreme Court paraphrased him: “It is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in
which truth will ultimately prevail[.]”4 But Mill also liked the way free speech demands that we exercise our faculties. Living in a world of free speech would force
us to bring forth what was best in us.5
That argument for free speech, which focuses on its effect on character, has been
neglected by many free speech theorists.6 But not by Martin Redish.
Redish argues that the intrinsic value of democracy, the one “achieved by the
very existence of a democratic system[,]”7 is “the value of having individuals control
their own destinies.”8 That entails the “development[ ] of an individual’s uniquely
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human faculties.”9 It follows that “any speech that may aid in the making of private
self-governance decisions is deserving of [F]irst [A]mendment protection.”10 And
that means protection of commercial speech.
Redish’s germinal 1971 article,11 in which he first advocated protection of commercial speech, emphasizes the theme of self-development even more than his later
work. “Recognition of the importance of the use of the mind logically implies the judgment that the mental powers should be developed to the fullest extent possible.”12
Free speech does not leave the reader as it finds him. “The reader or listener . . . may
have his intellectual prowess increased, for the mind develops when used, and communication which stimulates the reader or listener to think, reason, know, consider,
appreciate, or imagine constitutes an exercise of this ability unique to man, and hence
stimulates development of it.”13 It was on the basis of this picture of the individual
that Redish built his enormously influential defense of First Amendment protection
for commercial advertising. Commercial speech may not be regulated because people are not to be manipulated and infantilized by an overbearing state. Living in a
world where they must adjudicate competing commercial claims will help develop
their capacity to make more socially momentous decisions.
Redish’s argument has triumphed: The old notion that commercial speech was
outside constitutional protection has been conclusively discarded.
But it is a partial victory. Legislatures are allowed to restrict commercial speech in
ways that they cannot restrict other speech.
Notably, “misleading” commercial speech is unprotected.14 The Court has not
explained what this means. It clearly cannot excuse some restrictions on commercial
speech, such as the restriction of truthful information on the grounds that consumers
will use it to make decisions that the government will not like.15 Misleading speech is
a fuzzy category: All speech misleads some people. I am probably misleading someone who is reading this. The definition of misleading speech is a normative question:
We have to decide how many misled people are too many.16 But when we have that
9
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conversation, we are already assuming a limit to citizens’ capacity to judge speech
for themselves.
The category of misleading speech is in tension with a core tenet of free speech
law. Free speech doctrine pervasively assumes that citizens are competent and capable of processing information.17 Redish wants citizens to develop that competence.18
The only way to get them to develop it is to give them as much information as possible and let them make their own decisions. The diminished protection of commercial
speech is in tension with that.19
Free speech law assumes that we are smarter than we are. By doing that, it helps
to make us so, by forcing us to live in a world of contradictory claims and so to exercise our judgment.
Any defense of the reduced protection of commercial speech cannot deny that
this speech is relevant to rational self-direction and that restrictions are sometimes
manipulative. Rather, it must work within Redish’s paradigm, arguing that various
restrictions on speech can facilitate rather than impede self-realization. This is an argument within liberalism. As with so much post–New Deal theory, the question is
whether government regulation can make us more free.
In fact, there is a limit to how smart we can be. Regulation of the professions,
which pervasively involves restriction of speech, presumes that expertise is unevenly
distributed20 and that we are in some contexts unable to rise to the level of competence that Redish’s vision demands.
Many theorists, including Redish, defend free speech as a requirement of democracy. This has elicited the objection that speech restrictions in the United States are
themselves a result of democratic decision. The people may decide to control their destinies by enacting laws that restrict speech and so self-realization cuts both ways.21
The argument is overbroad because it would apply even to speech that criticizes
the incumbent administration and so would thwart the democratic legitimation of
17
On the pervasiveness of this assumption, see Dale Carpenter, The Antipaternalism Principle in the First Amendment, 37 CREIGHTON L. REV. 579 (2004); Lyrissa Barnett Lidsky,
Nobody’s Fools: The Rational Audience as First Amendment Ideal, 2010 U. ILL. L. REV. 799;
Frederick Schauer, Free Speech and the Assumption of Rationality, 36 VAND. L. REV. 199
(1983) (reviewing FRANKLYN S. HAIMAN, SPEECH AND LAW IN A FREE SOCIETY (1981)).
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DEMOCRACY 54 (2001).
19
Redish reasons that because commercial speech should be entitled to the same
protection as political speech, it should receive the protection of New York Times Co. v.
Sullivan, 376 U.S. 254 (1964): False and misleading advertising should be actionable only
if the speaker knows that it is false or publishes with reckless disregard of whether it is false
or not. REDISH, supra note 18, at 55–56; Martin H. Redish, Product Health Claims and the
First Amendment: Scientific Expression and the Twilight Zone of Commercial Speech, 43
VAND. L. REV. 1433 (1990). For critique, see Koppelman, supra note 5, at 720–24.
20
See, e.g., Moore-King v. County of Chesterfield, 708 F.3d 560, 568 (4th Cir. 2013)
(citing Thomas v. Collins, 323 U.S. 516, 545 (1945) (Jackson, J., concurring)).
21
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laws.22 But some speech restrictions do facilitate agency both at the individual and
collective level.23 The restriction of misleading commercial speech is an example.24
If persons are in fact capable of being misled, then speech restrictions do make
us more free because self-realization is not promoted where the actual result is deception and misinformation. But it all depends on whether and when we are in fact
capable of living up to Redish’s demanding and attractive ideal.
The open question about the protection of commercial speech is which side of
this line it belongs on. That is the conversation we need to be having. And thanks to
Marty Redish’s work, here we are.
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